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Human rights --- Statutory exemptions — Duty to accommodate — Undue hardship

Claimant's peripheral vision was impaired by ophthalmic condition — Claimant's driver's licence was cancelled on ground that
vision did not meet standard of minimum field of vision — Standard constituted prima facie discrimination — Not shown that
standard was bona fide occupational requirement or had bona fide reasonable justification — Claimant entitled to individual
assessment to prove safe driving ability.

Droits de la personne --- Exemptions statutaires — Obligation d'accommodement — Préjudice injustifié

Vison périphérique du demandeur était limitée en raison d'une condition ophtalmique — Demandeur a vu son permis de conduire
annulé au motif que sa vision ne satisfaisait pas a la norme du champ de vision minimal — Norme était discriminatoire a sa face
méme — Il n'a pas été démontré que la norme constituait une exigence professionnelle justifiée ou qu'elle avait une justification
réelle— Requérant avait droit a une évaluation individuelle pour démontrer sa capacité a conduire sans compromettre la sécurité
routiere.

The claimant suffered a stroke which resulted in an ophthalmic condition, homonymous hemianopsia, which eliminated
peripheral vision to the left in both eyes. The claimant's driver's licence was cancelled by the Superintendent of Motor Vehicles
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on the ground that his vision no longer met the standard of a minimum field of vision of 120 degrees. The claimant was
repeatedly denied a licence despite having passed requisite driving and vision tests. The British Columbia Council of Human
Rights found that the standard was prima facie direct discrimination, as it was not reasonably necessary to apply absolute visual
field standards without individual assessments. An individual assessment of the claimant was ordered. The Superintendent
applied for judicial review. The application was dismissed. The Superintendent appealed to the Court of Appeal. The appeal
was allowed. Following the Court of Appeal's decision, the test for discrimination under the British Columbia Human Rights
Code was modified. The council appealed to the Supreme Court of Canada.

Held: The appeal was allowed.

In accordance with the modified test, once the claimant established that the standard was prima facie discriminatory, the onus
shifted to the defendant to prove on a balance of probabilities that the discriminatory standard was a bona fide occupational
requirement or had a bona fide and reasonable justification. While the goal of highway safety was legitimate and rationally
connected to the general function of issuing driver's licences, an absolute standard was not reasonably necessary to accomplish
the goal. It was not shown that all people with homonymous hemianopsia could not achieve reasonable highway safety. People
with less than full peripheral vision may be able to drive safely. The claimant compensated for his disability, as evidenced
by a driving examiner's assessment. It was not shown that the risk or cost associated with providing individual assessments
constituted undue hardship. The claimant was entitled to an individual assessment.

Le demandeur a eu un accident cérébrovasculaire ayant provoqué une maladie ophtalmologique, I'némianopsie homonyme, qui
a entrainé une perte de la vision périphérique du c6té gauche de ses deux yeux. Le Superintendent of Motor Vehicles a révoqué
le permis de conduire du demandeur au motif que la vision de ce dernier ne satisfaisait plus a la norme minimale d'une vision
périphérique de 120 degrés. Le demandeur s'est vu refusé a plusieurs reprises I'octroi d'un permis et ce, méme s'il avait réussi
les examens de conduite et de vision exigés. Le British Columbia Council of Human Rights a conclu que la norme constituait a
premicre vue de la discrimination directe, puisqu'il n'était pas raisonnablement nécessaire d'appliquer des normes absolues de
champ visuel en I'absence d'évaluations individuelles. La tenue d'une évaluation individuelle a été ordonnée. Le Surintendant
a demandé le controle judiciaire de cette décision. Sa demande a été rejetée. Le Surintendant a interjeté appel a la Cour d'appel
et celle-ci I'a accueilli. A la suite de la décision de la Cour d'appel, le critére applicable en matiére de discrimination prévu par
le Human Rights Code de la Colombie-Britannique a ét¢ modifié. Le Conseil a formé un pourvoi auprés de la Cour supréme
du Canada.

Arrét: Le pourvoi a été accueilli.

Suivant le critére modifié, a partir du moment ou le demandeur avait démontré que la norme était a premiére vue discriminatoire,
il incombait dés lors au défendeur de prouver, selon la prépondérance des probabilités, que la norme discriminatoire constituait
une exigence professionnelle justifiée ou qu'elle avait une justification réelle et raisonnable. Méme si 1'objectif de sécurité
routicre était légitime et rationnellement 1i¢ aux fonctions générales consistant en la délivrance de permis de conduire, une
norme absolue n'était pas raisonnablement nécessaire pour atteindre cet objectif. Il n'avait pas été démontré que toutes les
personnes atteintes d'hémianopsie homonyme étaient dans 1'incapacité d'atteindre 1'objectif de sécurité routiére raisonnable. Les
personnes qui n'ont qu'une vision périphérique partielle peuvent étre capables de conduire de fagon sécuritaire. L'évaluation
faite par la personne ayant fait subir le test de conduite au demandeur démontrait que ce dernier surmontait son handicap. [1 n'a
pas été démontré que les risques ou les colts associés a 'administration d'évaluations individuelles constituaient une contrainte
excessive. Le demandeur avait droit a une évaluation individuelle.

APPEAL by British Columbia Human Rights Council from judgment reported at (1997), 44 B.C.L.R. (3d) 301, 155 D.L.R. (4th)
137,100 B.C.A.C. 129, 163 W.A.C. 129,30 C.H.R.R. D/446, 5 Admin. L.R. (3d) 145 (B.C. C.A.), allowing appeal from decision
reported at (1996), 25 C.H.R.R. D/309 (B.C. S.C.), dismissing petition for judicial review of decision of council reported at
(1994), (sub nom. Grismer v. British Columbia (Attorney General)) 25 C.H.R.R. D/296 (B.C. Human Rights Council).

POURVOI du British Columbia Human Rights Council a I'encontre de l'arrét publié a (1997), 44 B.C.L.R. (3d) 301, 155 D.L.R.
(4th) 137, 100 B.C.A.C. 129, 163 W.A.C. 129, 30 C.H.R.R. D/446, 5 Admin. L.R. (3d) 145 (B.C. C.A.), accueillant l'appel
a I'encontre de la décision publiée a (1996), 25 C.H.R.R. D/309 (B.C. S.C.), rejetant la demande de contrdle judiciaire de la
décision du conseil publiée a (1994), (sub nom. Grismer v. British Columbia (Attorney General)) 25 C.H.R.R. D/296 (B.C.
Human Rights Council).
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The judgment of the court was delivered by McLachlin J.:
I. Introduction

1 Driving automobiles is a privilege most adult Canadians take for granted. It is important to their lives and work. While
the privilege can be removed because of risk, it must not be removed on the basis of discriminatory assumptions founded on
stereotypes of disability, rather than actual capacity to drive safely. This case concerns a blanket refusal of a licence to drive
on the basis of lack of peripheral vision associated with a condition known as homonymous hemianopia ("H.H"). The issue
is whether the member designated by the British Columbia Council of Human Rights (the "Member") erred in holding that a
blanket refusal in Mr. Grismer's case, without the possibility of individual assessment, constituted discrimination contrary to
the British Columbia Human Rights Act, S.B.C. 1984, c. 22 (now the Human Rights Code, R.S.B.C. 1996, c. 210).

2 This case is not about whether unsafe drivers must be allowed to drive. There is no suggestion that a visually impaired
driver should be licensed unless she or he can compensate for the impairment and drive safely. Rather, this case is about whether,
on the evidence before the Member, Mr. Grismer should have been given a chance to prove through an individual assessment
that he could drive. It is also about combatting false assumptions regarding the effects of disabilities on individual capacities.
All too often, persons with disabilities are assumed to be unable to accomplish certain tasks based on the experience of able-
bodied individuals. The thrust of human rights legislation is to eliminate such assumptions and break down the barriers that
stand in the way of equality for all.

3 Iconclude that the Member did not err in concluding that the blanket refusal was unjustified and that Mr. Grismer should
have been given the opportunity to show in an individualized evaluation that he could drive without undue risk.

II Facts

4 Terry Grismer was a mining truck driver who lived and worked in the interior of British Columbia. In 1984, at the age of
40, he suffered a stroke. As a result of the stroke, he suffered from H.H., which eliminated almost all of his left-side peripheral
vision in both eyes. The B.C. Motor Vehicle Branch cancelled Mr. Grismer's licence on the ground that his vision no longer met
the standards set by the British Columbia Superintendent of Motor Vehicles for safe driving. The Superintendent's standards
require a minimum of a 120 degree field of vision, as compared to the 200 to 220 degree field of vision possessed by the average
person. While exceptions are permitted to the 120 degree standard in other cases, people with H.H. always have less than a
120 degree field of vision and are never permitted to drive in British Columbia. These standards were developed by the B.C.
Medical Association for the Superintendent and were subsequently adopted by the Canadian Medical Association. The Motor
Vehicle Branch applied the H.H. restriction absolutely, permitting no exceptions or individual assessments.

5 Over a seven-year period, Mr. Grismer tried four times to be reconsidered for a licence. He passed the standard visual test
and the thirty minute driving test, and was found by the driving examiner to compensate well for his loss of peripheral vision.
However, he was denied a licence on each occasion because he had H.H. and could not meet the absolute 120 degree standard.

6  Throughout this period, Mr. Grismer continued to drive on private roads at work (where no licence was required) and on
public roads. He informed the Motor Vehicle Branch that he would continue to drive on public roads without a licence. Although
Mr. Grismer's licence was cancelled, he was not actually prohibited from driving, so neither the Motor Vehicle Branch nor the
police made any serious effort to prevent him from driving. He had two minor accidents, neither of which was caused by his
visual impairment. One accident occurred at the mine, when he backed his vehicle into a truck at night, and the other happened
in the town of Merritt, when he struck a cyclist who ran a red light and came from the left. The cyclist was found to be at fault.

7 After his fourth licence refusal, Mr. Grismer filed a complaint with the British Columbia Council of Human Rights, which
designated a member to hear his claim. The Member found in his favour, ordered that the discrimination cease, and awarded
Mr. Grismer $500. Unfortunately, Mr. Grismer died shortly after the case was heard. Nevertheless, the Superintendent brought
a petition for judicial review of the Member's decision, and Mr. Grismer's estate was given standing for appeal purposes. The
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reviewing judge at the British Columbia Supreme Court dismissed the Superintendent's petition. The British Columbia Court
of Appeal allowed it and overturned the decision of the Member. The matter now comes before this Court for final review.

8 Since the decisions in the tribunals below, this Court has reviewed and modified the test for discrimination in British
Columbia (Public Service Employee Relations Commission) v. B.C.G.E.U., [1999] 3 S.C.R. 3 (S.C.C.) ("Meiorin"). The issue
on this appeal is whether the Superintendent's absolute prohibition against driving with H.H. has been shown to be a valid
standard under the test set out in Meiorin, negating the charge of discrimination.

III. Decisions
9  The Member reviewed the provisions of the B.C. Human Rights Act and the case law. He found that:
» the standard should be classified as prima facie direct discrimination;

* the onus was on the Superintendent to provide reasonable justification for the standard (i.e. to establish that there was
no reasonable or practical alternative to the absolute rule);

* "something more than merely a 'real’ or 'minimal' risk must be established to justify limiting the equality right of people
with disabilities" and that impressionistic evidence will not suffice;

* the standard was based on knowledge of visual field defects, was up to date, had a logical foundation, and was not
impressionistic. However, it was not based on hard evidence of the relationship between H.H. and driving accidents;

» there is lack of agreement on standards among different jurisdictions outside Canada, with a number of countries
permitting people with H.H. to obtain driver's licences in some circumstances;

* based on the lack of empirical evidence linking Mr. Grismer's disability with road safety and the lack of consensus
between jurisdictions, and noting the difficulty in getting better evidence of risk, the Superintendent's standard should not
be applied absolutely, but must be applied "in a manner that ensure[s] individual assessment";

« in the result, the Superintendent had not met the burden of justifying the visual field standards as reasonably necessary
"as they are applied [inflexibly] by the MVB", and discrimination was established.

* since Mr. Grismer had not undergone a recent individual assessment, it would be inappropriate to order the Superintendent
to reinstate Mr. Grismer's licence. Instead, the Member ordered the Superintendent to assess Mr. Grismer and consider the
possibility of restrictions on his licence if necessary; and finally

* Mr. Grismer was entitled to only $500 nominal compensation since he had not established damage, hurt or humiliation.

10 The reviewing judge, Williamson J., dismissed the petition for judicial review on the grounds that the Member had
made no error in interpreting and applying the bona fide and reasonable justification defence, and that his "finding of fact" that
individualized testing was possible was entitled to deference.

11 The Court of Appeal, per Donald J.A., unanimously allowed the appeal on the ground that the Member had erred by:

* blending the analyses for direct and indirect discrimination, leading to the application of the wrong approach; since
this was not an allegation of indirect discrimination, the question of individual accommodation arose only in setting the
standard, beyond which there was no reason to make individual accommodation;

* suggesting that the standard could not be justified absent more empirical data from experimental studies;

* finding an insufficient link between the risk and the licensing standard, given the endorsement of medical associations
across Canada and the "intuitive connection" between the absence of peripheral vision and the risk of accidents; and
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« concluding that individual testing should be considered absent evidence that such assessment was a practical alternative,
and considering whether individual testing was possible, as opposed to practical. There was no evidence of a "safe or
reliable form of testing that can measure the ability to deal with unexpected or exceptional traffic situations".

IV. The Issue

12 The test for discrimination under the B.C. human rights legislation in Meiorin, supra. Neither the Member nor the
reviewing courts had the benefit of that test. The question before us is whether, applying the new test to the findings of fact
of the Member, an absolute prohibition on licensing people with H.H. and a less than 120 degree field of vision, without the
possibility of individual assessment, constituted discrimination.

V. Legislation

13 The relevant statutory provision is s. 3 of the Human Rights Act, S.B.C. 1984, c. 22, which was in force at the time Mr.
Grismer's licence was cancelled. Section 3 read:

3. No person shall

(a) deny to a person or class of persons any accommodation, service or facility customarily available to the
public, or

(b) discriminate against a person or class of persons with respect to any accommodation, service or facility
customarily available to the public,

because of the race, colour, ancestry, place of origin, religion, marital status, physical or mental disability. ...

14 That section has been repealed and replaced, and is now s. 8(1) of the Human Rights Code, R.S.B.C. 1996, c. 210. Section
8 of the new Code is identical to s. 3 of the old Act in most respects, but the introductory sentence now reads: "A person must
not, without a bona fide and reasonable justification, (a) ..." (emphasis added). Both parties to this appeal agreed that s. 8 of
the Code applies to this case.

VI. Analysis
A. The Meiorin Test

15  Prior to Meiorin, the legal test for discrimination distinguished between "direct" and "adverse effect" discrimination. Direct
discrimination in the workplace arose from standards which were discriminatory on their face. Adverse effect discrimination
arose from standards which were neutral on their face, apparently applying to everyone equally, but which had an adverse effect
on some groups of people.

16  The distinction between the two classes of discrimination was important because different defences and remedies applied
to each class. If direct discrimination was found, the defendant could justify the discriminatory standard on the basis that it
was a bona fide occupational requirement ("BFOR"). A standard was held to be a BFOR if the defendant proved that: (1) it
was imposed honestly and in good faith; and (2) it was reasonably necessary for the safe and efficient performance of the work
and did not impose an unreasonable burden on those to whom it applied. Absent these two elements, the standard was struck
down, and the defendant was obliged to change the discriminatory standard. It could not escape by making exceptions for, or
"accommodating”, particular groups.

17 Very few standards discriminated directly, however. Most fell into the second category of indirect discrimination, or
discrimination by effect. Here the test was less stringent. The defendant could justify the discrimination by establishing that:
(1) there was a rational connection between the defendant's goal and the standard in question, and (2) the defendant could not
further accommodate the plaintiff without incurring undue hardship. This allowed employers and service providers to continue

Next:canaDA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



British Columbia (Superintendent of Motor Vehicles) v...., 1999 CarswellBC 2730
1999 CarswellBC 2730, 1999 CarswellBC 2731, [1999] 3 S.C.R. 868...

to apply standards which in effect caused discrimination, as long as they took steps, short of undue hardship, to accommodate
individuals affected by the discrimination.

18 In Meiorin, the Court rejected this dual approach to discrimination for a number of reasons. Among them was the
observation that characterizing a standard as either directly or indirectly discriminatory was artificial, since their effect is the
same, yet the outcome of the case might turn on the distinction. Moreover, the distinction between direct and adverse effect
discrimination legitimized employment procedures where the employer did not intend to discriminate, but nevertheless adopted
standards and practices that had the effect of unjustifiably excluding people falling into certain groups from employment or
services. In such cases, the standard remained in place and continued to exclude those not prepared to challenge it or demand
accommodation. For those who did demand it, the accommodation was limited by what the defendant could afford.

19 Meiorin announced a unified approach to adjudicating discrimination claims under human rights legislation. The distinction
between direct and indirect discrimination has been erased. Employers and others governed by human rights legislation are
now required in all cases to accommodate the characteristics of affected groups within their standards, rather than maintaining
discriminatory standards supplemented by accommodation for those who cannot meet them. Incorporating accommodation into
the standard itself ensures that each person is assessed according to her or his own personal abilities, instead of being judged
against presumed group characteristics. Such characteristics are frequently based on bias and historical prejudice and cannot
form the basis of reasonably necessary standards. While the Meiorin test was developed in the employment context, it applies
to all claims for discrimination under the B.C. Human Rights Code.

20 Once the plaintiff establishes that the standard is prima facie discriminatory, the onus shifts to the defendant to prove on
a balance of probabilities that the discriminatory standard is a BFOR or has a bona fide and reasonable justification. In order
to establish this justification, the defendant must prove that:

(1) it adopted the standard for a purpose or goal that is rationally connected to the function being performed;
(2) it adopted the standard in good faith, in the belief that it is necessary for the fulfillment of the purpose or goal; and

(3) the standard is reasonably necessary to accomplish its purpose or goal, in the sense that the defendant cannot
accommodate persons with the characteristics of the claimant without incurring undue hardship.

21 This test permits the employer or service provider to choose its purpose or goal, as long as that choice is made in good
faith, or "legitimately". Having chosen and defined the purpose or goal — be it safety, efficiency, or any other valid object
— the focus shifts to the means by which the employer or service provider seeks to achieve the purpose or goal. The means
must be tailored to the ends. For example, if an employer's goal is workplace safety, then the employer is entitled to insist on
hiring standards reasonably required to provide that workplace safety. However, the employer is not entitled to set standards
that are either higher than necessary for workplace safety or irrelevant to the work required, and which arbitrarily exclude some
classes of workers. On the other hand, if the policy or practice is reasonably necessary to an appropriate purpose or goal, and
accommodation short of undue hardship has been incorporated into the standard, the fact that the standard excludes some classes
of people does not amount to discrimination. Such a policy or practice has, in the words of s. 8 of the Human Rights Code, a
"bona fide and reasonable justification". Exclusion is only justifiable where the employer or service provider has made every
possible accommodation short of undue hardship.

22 "Accommodation" refers to what is required in the circumstances to avoid discrimination. Standards must be as inclusive as
possible. There is more than one way to establish that the necessary level of accommodation has not been provided. In Meiorin,
the government failed to demonstrate that its standard was sufficiently accommodating, because it failed to adduce evidence
linking the standard (a certain aerobic capacity) to the purpose (safety and efficiency in fire fighting). In Mr. Grismer's case,
a general connection has been established between the standard (a certain field of peripheral vision) and the purpose or goal
of reasonable highway safety. However, the appellant argues that some drivers with less than the stipulated field of peripheral
vision can drive safely and that the standard is discriminatory because it does not provide for individualized assessment. Failure
to accommodate may be established by evidence of arbitrariness in setting the standard, by an unreasonable refusal to provide
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individual assessment, or perhaps in some other way. The ultimate issue is whether the employer or service provider has shown
that it provides accommodation to the point of undue hardship.

B. Application of the Test to this Case

23 Mr. Grismer established a prima facie case of discrimination under the Act by showing that he was denied a licence that
was available to others, and that the denial was made on the basis of a physical disability, namely H.H. At this point the onus
shifted to the Superintendent of Motor Vehicles to prove, on a balance of probabilities, that the discriminatory standard had a
bona fide and reasonable justification. To do this, the Superintendent had to show that the purpose of the standard (his goal) was
rationally connected to the Superintendent's function, that the standard was adopted in good faith, and that it was reasonably
necessary to achieve his goal, in the sense that accommodation of Mr. Grismer was impossible without undue hardship.

24 Before we can answer these questions, we must define the Superintendent's purpose or goal with more precision. Whether
a goal is "rationally connected" to a function, and whether a standard is "made in good faith" and "reasonably necessary" can
only be assessed in relation to a defined goal.

25 The Superintendent's goal in this case was to maintain highway safety. But what kind of safety? What degree of risk would
be tolerated? Where did the Superintendent draw the line between the need to maintain highway safety and the desirability
of permitting a broad range of people to drive? The possibilities range from absolute safety, in which case few if any mortals
would be allowed to drive, to a total lack of concern for safety, in which case everyone, regardless of their lack of ability, would
be allowed to drive. Between these two extremes lies the more moderate view that reasonable safety suffices. The question is:
where on this spectrum did the Superintendent set the bar?

26 The evidence suggests that the Superintendent set a goal of reasonable safety. It would have been unfeasible for the
Superintendent to have set a goal of absolute road safety, as nobody is a perfect driver. Even among drivers with excellent
vision, hearing and reflexes, there is a range of driving ability. Moreover, many people are licensed even though their physical
characteristics might make them less safe than the average driver. The medical consultants at the Motor Vehicle Branch who
assess the risk involved in licensing drivers with various disabilities seemed to be aware of the potential hardship involved in
losing one's licence. The consultants balanced the need for people to be licensed with the need for reasonable highway safety.
For example, it appears the Superintendent licensed people with severe hearing difficulties, provided that they could pass an
individualized test showing that they compensate reasonably well for their lack of hearing. Similarly, the Superintendent licensed
people over 80, even though their age made them more susceptible to maladies like heart attacks and strokes and reduced their
reaction time, provided again that they could pass an individualized test showing that they compensated reasonably well for any
such disabilities that they had. To pass these tests, the hearing impaired or elderly were not required to demonstrate that they
were perfectly safe drivers. They were merely required to demonstrate that they could drive reasonably safely. Finally, people
with less than a 120 degree field of vision, but who did not have H.H., were licensed if the doctor was convinced that their
vision was adequate for safe driving despite being below the 120 degree standard.

27  The Superintendent thus recognized that removing someone's licence may impose significant hardship. Striking a balance
between the need for people to be licensed to drive and the need for safety of the public on the roads, he adopted a standard that
tolerated a moderate degree of risk. The Superintendent did not aim for perfection, nor for absolute safety. The Superintendent
rather accepted that a degree of disability and the associated increased risk to highway safety is a necessary trade-off for the
policy objectives of permitting a wide range of people to drive and not discriminating against the disabled. The goal was not
absolute safety, but reasonable safety.

28 Having determined the nature of the Superintendent's objective, the next question is whether the Superintendent established
on a balance of probabilities that the goal of reasonable road safety was rationally connected to the Superintendent's public
function. In Meiorin, the question was whether the purpose (safety and efficiency) was rationally connected to the performance
of the job (fire fighting). In this case, the question is whether the Superintendent's goal (ensuring a reasonable level of highway
safety) was rationally connected to his general function (issuing driver's licences). There can be no question that a rational
connection has been shown. Highway safety is indubitably connected to the licensing of drivers. Common sense and experience
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tell us that driver's licences should only be issued to those who can demonstrate a reasonable degree of ability and safety in
driving.

29  The second question is whether the Superintendent adopted the standard in good faith. Here again, there can be no doubt
that the Superintendent satisfied the requirement. No one suggests that the Superintendent had any motive for the standard he
chose other than to maintain highway safety.

30 The third question is whether the standard chosen by the Superintendent was reasonably necessary to accomplish the
legitimate purpose. To meet this requirement, the Superintendent had to show that he could not meet his goal of maintaining
highway safety while accommodating persons like Mr. Grismer, without incurring undue hardship. Risk has a limited role in
this analysis. It is clear from Meiorin that the old notion that "sufficient risk" could justify a discriminatory standard is no longer
applicable. Risk can still be considered under the guise of hardship, but not as an independent justification of discrimination. In
this case, risk is used as a measure of the level of safety which was sought by the Superintendent, and as a factor in assessing the
lack of accommodation provided by the Superintendent for people with H.H. The critical issue is whether the Superintendent's
non-accommodating standard was reasonably necessary to the achievement of reasonable highway safety.

31  Before discussing the ways in which the Superintendent sought to justify the blanket rejection of licensing people with
H.H. in this case, two common indicia of unreasonableness mentioned in these proceedings may be noted. First, a standard
that excludes members of a particular group on impressionistic assumptions is generally suspect. That is not the case here:
the Member found that the Superintendent's prohibition was based on current knowledge and was not impressionistic. Second,
evidence that a particular group is being treated more harshly than others without apparent justification may indicate that the
standard applied to that group is not reasonably necessary. There is some suggestion that the Superintendent's standard for
people with H.H. may have been higher than that applied to people with other visual defects. The Superintendent permitted
some people with less than a 120 degree field of vision to undergo tests to see if they could compensate for their disability.
However, he insisted on a blanket rejection of people with H.H.

32 Against this background, I come to the question of whether the Superintendent met the burden of showing that the standard
he applied to people with H.H. — an absolute denial of a driver's licence — was reasonably necessary to achieve the goal of
moderate highway safety. In order to prove that its standard is "reasonably necessary", the defendant always bears the burden
of demonstrating that the standard incorporates every possible accommodation to the point of undue hardship, whether that
hardship takes the form of impossibility, serious risk or excessive cost. In this case, there are at least two ways in which the
Superintendent could show that a standard that permits no accommodation is reasonably necessary. First, he could show that
no one with the particular disability could ever meet the desired objective of reasonable highway safety. For example, using
current technology, someone who is totally blind cannot safely operate a motor vehicle on the highway. Since accommodation
of such a person is impossible, it need not be further considered. Alternatively, if the Superintendent could not show that
accommodation is totally inconsistent with his goal, he could show that accommodation is unreasonable because testing for
exceptional individuals who can drive safely despite their disability is impossible short of undue hardship.

33 Both alternatives are types of accommodation. In the first scenario, the accommodation would be to consider whether
a person with H.H. should be permitted to drive at all. The second type of accommodation would be to conduct individual
assessments to determine which if any individuals with H.H. should be licensed. The Superintendent was required to show
that at least one of these two forms of accommodation would be impossible short of undue hardship in relation to the goal of
reasonable highway safety. If the Superintendent in this case could not establish either of these propositions, then he failed to
discharge the onus upon him of establishing that a blanket exclusion of persons with Mr. Grismer's condition is reasonably
necessary to meet the goal of reasonable highway safety.

34  The first possibility is that people with Mr. Grismer's condition could not be accommodated because it would be totally
incompatible with the Superintendent's standard of highway safety. In other words, no person with his condition could ever
drive on highways without creating an unacceptable level of risk to the public. The Court of Appeal reasoned that it is common
sense, or "intuitive", that there is a connection between an absence of peripheral vision and a risk of accidents. Intuition tells
us, it is true, that lack of peripheral vision may reduce the ability of people to anticipate emergencies and react as quickly as
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they could otherwise. However, this does not support the conclusion that people with this condition can never meet the standard
of reasonable highway safety, for two reasons.

35 First, it assumes a standard of perfection, which is not the general standard that the Motor Vehicle Branch applies to
people seeking driver's licences, as discussed above. Many people of varying driving abilities are licensed every day. Second,
the suggestion that accommodating people with H.H. could never be possible without undue safety risk is belied by the fact
that some drivers with less than full peripheral vision appear to drive safely and are allowed to drive by other state licensing
agencies. The "Swedish Study", introduced by the Superintendent, indicated that Britain, Japan, Finland and many states in the
U.S. might well allow people with H.H. to drive in some conditions. (P. Lévsund, A. Hedin and J. T6rnros, "Effects on Driving
Performance of Visual Field Defects: A Driving Simulator Study" Accid. Anal. & Prev. vol. 23 (1991), pp. 331-42). While the
fact that other jurisdictions have different standards does not mean that Canadian governments should change theirs, the lack
of international unanimity undermines the Superintendent's presumption that people with H.H. can never drive safely.

36  The evidence on the effects of the condition contradicted the Superintendent's claim that no person with H.H. could ever
meet the standard of reasonable safety he expects of others. For example, the Swedish Study indicated that while most people
with visual defects such as H.H. have slower reaction times than those with normal fields of vision, some people are able to
compensate for their disability. Other evidence showed that individuals with Mr. Grismer's condition can compensate to some
extent for their lack of peripheral vision by using prism lenses and by turning their head from side to side to survey the road.
Not everyone with H.H. will succeed in reducing the risk associated with this condition through these means. However, that
does not defeat the argument that some may be able to do so, and those exceptional individuals should be accommodated if
it is possible short of undue hardship.

37  The evidence suggested that Mr. Grismer was among those who are able to benefit from these compensatory techniques.
Mr. Grismer's prism glasses did not actually expand his visual field in a straight-ahead test. However, the glasses did allow him
to look outside his normal field without turning his head as much, just as bifocals allow people to focus down without dropping
their head. The Superintendent's own ophthalmological expert testified that he was "impressed” by the way Mr. Grismer used
his prism glasses. The evidence also showed that Mr. Grismer had adapted his driving style so that he was in the habit of
constantly looking to the left to check the blind spot caused by his condition. This constant head and eye movement increased
Mr. Grismer's ability to see the road. Finally, the Member noted that Mr. Grismer seemed to make particularly effective use of
the mirrors on his truck, again expanding his visual field beyond the restriction imposed by his condition. In short, the evidence
suggested that some people with H.H. may be able to drive safely and that Mr. Grismer may have been among them.

38 Having failed to prove on a balance of probabilities that no one with Mr. Grismer's condition could ever drive with a
reasonable level of safety, in order to succeed the Superintendent was required to show that the second type of accommodation
— individual assessment — was also not feasible because it would have been impossible short of undue hardship. The
Superintendent made two arguments in relation to hardship. First, he argued that individual assessment was not possible because
there were no known tests by which to establish whether someone like Mr. Grismer could drive in a reasonably safe manner.
Until such tests were developed, he argued, the Motor Vehicle Branch was permitted to categorically exclude everyone with this
disability. Second, the Superintendent argued that even if there had been a test, it would have been so expensive and dangerous
that its use would have constituted "undue hardship".

39 The evidence revealed that at least two tests for road safety of people with H.H. had been developed: one used by
the Swedish researchers; and a Mercedes simulator referred to by the Superintendent's ophthalmologist. The Superintendent,
assuming that it was unnecessary to test people with H.H., directed no substantive research into the current availability or cost
of such simulators, contenting himself with knowledge of testing gained ten years earlier. The evidence also suggested that
some testing for the ability to compensate for loss of peripheral vision could be done in a laboratory. Mr. Grismer's optometrist
testified that he allowed Mr. Grismer to use prism glasses and move his eyes around during testing, in order to get a better
indication of Mr. Grismer's actual ability to compensate for his disability.

40 Road tests, alone or in combination with laboratory testing, also might have assisted in gauging Mr. Grismer's actual driving
safety. The Superintendent's witness argued that it would be expensive and dangerous to simulate the emergency situations
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which are the focus of concern for people with H.H. Yet many driving tests involve danger, and ways are found to reduce it.
The evidence did not displace the possibility of road testing in a vehicle equipped with dual controls, permitting the examiner
to react to sudden dangers if Mr. Grismer failed to do so. Another possibility that could have been explored, depending on
the results of the available tests, was a conditional licence. Most obviously, Mr. Grismer could have been required to wear his
prism glasses while driving.

41  The Superintendent alluded to the cost associated with assessing people with H.H., although he offered no precise figures.
While in some circumstances excessive cost may justify a refusal to accommodate those with disabilities, one must be wary of
putting too low a value on accommodating the disabled. It is all too easy to cite increased cost as a reason for refusing to accord
the disabled equal treatment. This court rejected cost-based arguments in Eldridge v. British Columbia (Attorney General),
[1997] 3 S.C.R. 624 (S.C.C.), at paras. 87-94, a case where the cost of accommodation was shown to be modest. I do not assert
that cost is always irrelevant to accommodation. I do assert, however, that impressionistic evidence of increased expense will
not generally suffice. Government agencies perform many expensive services for the public that they serve. Moreover, there
may be ways to reduce costs. For example, in this case the Motor Vehicle Branch might have used simulators or tests available
elsewhere. The Superintendent's evidence did not establish that the cost of accommodation would be excessive and did not
negate the possibility of cost-reduced alternatives. It was therefore open to the Member to reject the Superintendent's argument
based on cost.

42 In summary, the Superintendent offered no evidence that he had considered any of the options that might have made
an assessment of Mr. Grismer's driving abilities viable and affordable. Content to rely on the general opinion of the medical
community, and ignoring the evidence that some people with H.H. can and do drive safely, he offered not so much as a gesture in
the direction of accommodation. His position, quite simply, was that no accommodation was necessary. Under the Meiorin test, it
was incumbent on the Superintendent to show that he had considered and reasonably rejected all viable forms of accommodation.
The onus was on the Superintendent, having adopted a prima facie discriminatory standard, to prove that incorporating aspects
of individual accommodation within the standard was impossible short of undue hardship. The Superintendent did not do so.
On the facts of this case, the Superintendent's blanket refusal to issue a driver's licence was not justified. He fell into error in
this case not because he refused to lower his safety standards (which would be contrary to the public interest), but because
he abandoned his reasonable approach to licensing and adopted an absolute standard which was not supported by convincing
evidence. The Superintendent was obliged to give Mr. Grismer the opportunity to prove whether or not he could drive safely,
by assessing Mr. Grismer individually. It follows that the charge of discrimination under the Human Rights Act was established.

43 This is the conclusion that the Meiorin test requires, on the evidence and findings in this case. The question may be put,
however, whether this approach places too high an evidentiary burden on the government, particularly in situations involving
public safety. The obvious answer to this question is that it is the Legislature, not the Court, which has placed the evidentiary
burden of showing reasonable necessity once prima facie discrimination has been made out. More fundamentally, is it really
inappropriate to require a governmental body that rejects an application for a driver's licence on the basis of disability to prove
on a balance of probabilities that the denial is reasonably necessary to the standard of highway safety it has selected? The
government authority knows why it makes the denial and is in the best position to defend it. The government must only establish
its justification according to the relaxed standard of proof on a balance of probabilities. Common sense and intuitive reasoning
are not excluded, but in a case where accommodation is flatly refused there must be some evidence to link the outright refusal
of even the possibility of accommodation with an undue safety risk. If the government agency can show that accommodation
is impossible without risking safety or that it imposes some other form of undue hardship, then it can maintain the absolute
prohibition. If not, it is under an obligation to accommodate the claimant by allowing the person an opportunity to show that
he or she does not present an undue threat to safety.

44 This case deals with no more than the right to be accommodated. It does not decide that Mr. Grismer had the right to a
driver's licence. It merely establishes that he had a right to be assessed. That was all the Member found and all that we assert.
The discrimination here lies not in the refusal to give Mr. Grismer a driver's licence, but in the refusal to even permit him to
attempt to demonstrate that his situation could be accommodated without jeopardizing the Superintendent's goal of reasonable
road safety. This decision stands for the proposition that those who provide services subject to the Human Rights Code must
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adopt standards that accommodate people with disabilities where this can be done without sacrificing their legitimate objectives
and without incurring undue hardship. It does not suggest that agencies like the Motor Vehicle Branch must lower their safety
standards or engage in accommodation efforts that amount to undue hardship.

45  Nor should this decision be taken as predetermining the result in other cases. This appeal is essentially a judicial review of
a decision of a human rights tribunal in a particular case. The result flows from the evidence called before and accepted by the
Member in this case. The Member found that the Superintendent had not met the burden of proving that a blanket refusal without
the possibility of individual accommodation was reasonably necessary under the Act. In another case, on other evidence, that
burden might be met.

VII. Conclusion

46 1 would allow the appeal and restore the decision of the Member Designate. As Mr. Grismer's estate pursued this case
in the public interest, it is appropriate that the respondents, the British Columbia Superintendent of Motor Vehicles and the
Attorney General of British Columbia, pay the appellant's costs.

Appeal allowed.

Pourvoi accueilli.

Footnotes
* A corrigendum was issued by the court on January 26, 2000. The change has been incorporated herein.
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